Appl. No. 09/349,915 
Amdt. dated August 13, 2004 
Second Supplemental Response to Office Action of April 13, 2004 

REMARKS 

Claims 60-64, 66-76 were pending in this application. 

Claims 77 and 78 have been newly added. Support for the new claims can be foimd, for 
example, at page 8, lines 12-16 and lines 21-32. 

Applicants provide herewith evidence of the availability of the 9.3 antibody. Ms. Marie 
Harris of the Patent Department at the American Type Culture Collection (ATCC) has indicated 
that the hybridoma that produces the 9.3 antibody, namely ATCC HB-10271, is available for 
distribution {see, Appendix A). In addition, Ms. Tanya Nunnally, a Patent Specialist at the 
ATCC has indicated that the hybridoma that produces the 9.3 antibody (ATCC HB-10271) is in 
stock and available for shipment immediately {see, Appendix B). As the Examiner is aware, the 
9.3 antibody has been described in several journal articles and patents (e.g., USPN 5,521,288). 
For the foregoing reasons. Applicants respectfully assert that the 9.3 antibody is a biological 
material that is accessible, because it is known and readily available to the public. 

Regarding antibody EX5.3D10, Applicants note that the hybridoma that produces this 
antibody is deposited at ATCC Deposit No. HB-11373. Pursuant to the requirements of 37 
C.F.R. § 1.806, Applicants note that the deposit shall be made for a term of at least thirty years 
and at least five years after the most recent request for the furnishing of a sample of the deposit 
was received by the depository. Furthermore, pursuant to the requirements of 37 C.F.R. 
§ 1.808(a)((2), Applicants note that all restrictions imposed by the depositor on the availability 
to the public of the deposited material will be irrevocably removed upon the granting of the 
patent. 
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CONCLUSION 



Upon entry of the instant amendment, claims 60-64 and 66-78 will be pending in the 
instant application. 

Applicants believe that all of the outstanding rejections of record have been overcome by 
amendment and/or argument. Accordingly, the claims are now believed to be in condition for 
allowance. Applicants respectfully request that the Examiner issue a timely Notice of 
Allowance. 

No fees are believed to be due in connection with this correspondence. If any fees are 
due, please charge any payments due, or credit any overpayments, to our Deposit Account No. 



The Examiner is invited to telephone the undersigned at the telephone number given 
below in order to expedite the prosecution of the instant application. 



WILMER CUTLER PICKERING HALE AND DORR LLP 
60 State Street 
Boston, MA 02109 
Tel.: (617) 526-6564 
Fax: (617) 526-5000 



08-0219. 



Respectfully submitted. 



Dated: August 13, 2004 




Colleen Superko 
Reg. No. 39,850 
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APPENDIX A 

Copy of correspondence dated August 9, 2004, between Ms. Marie Harris of the 
American Type Culture Collection (ATCC) Patent Department and Joseph J. Koipally, Ph.D. of 
Wilmer Cutler Pickering Hale and Dorr LLP regarding the availability of ATCC deposit HB- 
10271. 
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Koipally, Joseph 



From: 

Sent: 

To: 

Subject: 



Harris, Marie [Mharris@atcc.org] 
Monday, August 09, 2004 10: 11 AM 
Koipally, Joseph 
RE:HB-10271 



Hi Dr. Koipally, 

The price for HB-102 71 is $200 (plus shipping and handling) . I believe that 
Customer Service at this point would request that you complete the Sales 
Order Form (which can be obtained from our website) and place the order 
online or by fax or phone. Is there any other information that you need 
before you place the order? 

Sincerely, 
Marie 

Original Message 

From: Koipally, Joseph [mail to : Joseph . KoipallyOwilmerhale . com] 
Sent: Monday, August 09, 2004 9:58 AM 
To: Harris, Marie 
Subject: RE: HB-102 71 



Dear Ms. Harris, 

Thank you for your response. 

I have contacted Customer Service to obtain quote and availability 
information for ATCC HB-10271 and I faxed a request on August 5, 2004 to 
(703)365-2750 but have yet to receive the requested information. I had 
asked that the quote and availability information be faxed to me at (617) 
526-5000 . 

Your assistance in obtaining the requested information would be greatly 
appreciated. 

Thank you for your time. 

sincerely, 
Joseph Koipally 

Original Message 

From: Harris, Marie [mailto:Mharris@atcc.org] 
Sent: Monday, August 09, 2 004 9:54 AM 
To: Koipally, Joseph 
Subject: HB-10271 



Dear Dr. Koipally, 

Thank you for your inquiry. ATCC HB-10271 is available for distribution. It 
is not however listed on our website. The item was deposited for patent 
purposes and when we became aware of the issuance of a U.S. Patent we made 
it available for distribution. Only those items that have been authenticated 
by the ATCC are actually listed on our website catalog. You may contact our 
Customer Service Department and place an order (you may use our online 
shopping cart to place your order electronically or download the fax order 
form and fax it to 703-365-2750 or call 800-638-6597) . There is no technical 
information on patent strains. You may want to look at the U.S. Patent which 
issued for this item (5,521,288 dated May 28, 1996). 

Sincerely, 
Marie Harris 



1 



ATCC Patent Department 
tnharris®atcc . org 



This electronic communication, together with any attachments, may contain 
information that is legally privileged, confidential or otherwise private. 
The information is intended only for the use of the individual or entity to 
which it is addressed. If you are not the intended recipient, please be 
aware that any disclosure, copying, distribution or use of the contents of 
this communication or any attachment is strictly prohibited. If you have 
received this communication in error, please immediately notify the original 
sender and delete the received information from your system. Thank you. 



This electronic communication, together with any attachments, may contain 
'information that is legally privileged, confidential or otherwise private. 
The information is intended only for the use of the individual or entity to 
which it is addressed. If you are not the intended recipient, please be 
aware that any disclosure, copying, distribution or use of the contents of 
this communication or any attachment is strictly prohibited. If you have 
received this communication in error, please immediately notify the original 
sender and delete the received information from your system. Thank you. 
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APPENDIX B 

Copy of facsimile letter dated August 11, 2004 from Ms. Tanya Nunnally, Patent 
Specialist at the ATCC to Joseph J. Koipally, Ph.D., at Wilmer Cutler Pickering Hale and Dorr 
LLP indicating the commercial availability of the hybridoma producing the 9.3 antibody (ATCC 
Deposit No. HB-10271). 
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PlUG-11-2004 17:33 



703 365 2745 




AMERICAN TVPE CULTURE COLLECTION 
10801 University Boulevard 
Manassas, VA 20110-2209 USA 
Telephone: 703-365-2700 



FACSIMILE 



Date: 



August 11, 2004 



To: 



Joseph J. KoipaUy, Ph J). 

Wllmer Cutler FIckering Hale and Dorr LLP 



Fax Number: 617-526-5000 

Total number of pages Including this page: 2 

From: ATCC Patent Depository 

ATCC Patent Depository Fax Number: 703-365-2745 

Reference: Patent Deposit, ATCC No. HB-1027i 

Attached is the Information you requested concerning the avaflabifity of the patent depoat, Hybridoma, 
93 Assigned ATCC No. HB-10271. 1 am unable to provide you with a forma! quote as an established 
ATCC account number is required for quotations. However, this document indicates the item is in 
stock and avaUable for shipment Immediately. If you need further assistance please contact me. Thank 



ThelnroniHtlQ»cQntoltt«llntlil8&c«liiilIel»lnteqrtedPiJyfertheiiMofthcln^ 

not tho intendcil recipient, yon aw nottflfd that any dlsscmlniitlon or iHttribntlod, except to the Intended redpieut ofthUi ramnnnlcation, is 
prohibited. If you have received this eomnunlcatlon In error, pleate call ui Inmedlately "t the telephone nnirtier Ilrted above. 



you. 




nunnaUy@atcc.org 
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PTCC 



703 365 2745 P. 02 



ATCC 




Oit^anlzation dedicOte<l to biologiciil 
stand ardi; ^r^d biodiversity 

lOSOl University eoulevard 

Ma rtJisas, Virginia 201 1 0-220$ USA 

Telephone; (703) 36S-2700 
Facsimile: (703) 36S-27D1 
Iniemet: http://www.3tcc.0rg/ 



Sold'To: 
Item NuTnbert HB-10271 



Customer Quick Quote 

Effective Date: 08/11/04 
Currency: USD 



oa/ii/o4 



tiist Price: 
Net Price: 
Customer: 
Country: 



200.00 
200^00 

Profit Company 
USA 

Item Number: HB-10271 

Part Desc: Murine Hybridoma 9.3 



Discount: 0.0 
Extended Price: 200.00 



Ctlg Comments: 



Form: FZ 

BSL: 1 

Ship Date (if ordered' today) ; 08/12/04 



Mfg LT: 0 
Qty Avail: 9*0 



AnaateH Ofoantutlons: AmBnwn AisMtliUk-i \m Cni^ciw Ri^aarch.lnc* Arwrtcan Assocration o(lmmunqkK,i>iN • An.uiici.i Insiltuic of Blototjlwl 5c";r«:<r> • Ammiian P(.yiapaihotoqF«l !*«cty • 
Ainwlc.ifi Socloty lorBtochemlsuv and Nlolwutw BIolc»riv' AnM-riirtn Sfiffc-tv tor Coll Btoloay • Afwerlcan Society fcr Microbiolvjy ' Aipi-ritjji &:.£i«y tor viro tony- Amebic 5 wn-ty n1 Ayiuf«i.^iy ■ 
Amertcin iodety of minwn C^t^to ■ Ami^i'rfan Soclrty ot Pafaittologliii ■ Amcrtcan Society of Tropicol Mttlkiiiv mif Hyyi"^!- - C-.rtadLi.i F«Jera:lon of Uolooiul 5«i..')H.s • C;,.u->di.-i S«loiy ol 
Mlcrobtoteqliti •C*netlci Society of Arwrko' lnf<i:U^i* rajr.'.5<^i S.i£«My at Amwlca * Mycoloqicat Voaely of Amcriw • NtHiorml Ri.-A-.»t<li<:*i"ndl Nailonal AcJtJemy of ^<tw<:<•* • W.rtrm.«,.uiit..l 
ll,.»H..r4it A Manufaciumfs of Amertca (PhRMAl • ioclcty for Industrial Microbiolouy ' S'k ioi jr f.n' l.«.^-ai!v(. A C*iipar«lvft BkXoay * ixiety for In Vitro tUblooy ' U>*M^^y (»» U-ukccyic Btoloqy * 

TOTfiL P. 02 
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